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DETAILED ACTION 

Applicant's election with traverse of Group I in the reply filed on 06/01/2009 is 
acknowledged. The traversal is on the ground(s) that the claims do comprise a special 
technical feature, namely the film-forming linear block ethylenic polymer. Specifically, 
Applicant states that the copolymer of Anton is not the same as the instant polymer. 
This is not found persuasive because the polymer of Anton does read on the instant 
polymer (see detailed arguments set forth below). 

The restriction requirement is still deemed proper and is therefore made FINAL. 

With regard to the species election, upon further consideration, the species of 
methacrylic acid is deemed to be an obvious variant of the elected acrylic acid, and is 
therefore included in the search. Furthermore, Applicant's traversal of the species 
election is based in Applicant statement that Anton does not read on the instant 
copolymer. Therefore, as stated above. Applicant's argument is not found persuasive 
(see detailed arguments set forth below). 

The species election is still deemed proper and is therefore made FINAL. 

Claims 1-66 are cancelled. Claims 67-129 are pending. Claims 67, 69-76, 82- 
91 , 96-102, and 104-1 19 are currently under consideration. Claims 68, 77-81 , 92-95, 
103, and 120-129 are withdrawn as being drawn to non-elected species. 
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Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

Claims 67, 69-76, 82-91, 96, 97, 101, 102, and 104-119 are rejected under 35 
U.S.C. 102(b) as being anticipated by Anton et al (U.S. Patent number 6,153,206) 
(IDS reference). 

With regard to instant claim 1, Anton discloses a cosmetic composition 
comprising an oil component and a particulate matter component, wherein the 
composition further comprises an uncrosslinked synthetic polymer consisting of 
polymerized ethylenically unsaturated monomers of methacrylate ester monomers (see 
claim 1). Anton discloses at least two types of monomers, monomer "A" which, if 
polymerized, would yield a polymer having a glass transition temperature of -10 to 75°C, 
and monomer "B" which, if polymerized, would yield a polymer having a glass transition 
temperature of 76 to 120°C (see claim 1 ). It is noted that when the composition is in the 
form of the polymer "AAAABBBB" (which is a type of polymer disclosed in the table in 
column 4), that both >*>*>*ABBB and AAAABBBB are block homopolymers, and 
AAAABBBB is an intermediate random block which comprises at least one constituent 
monomer from each of blocks A and B. 

It is noted that while Anton is silent as to the percent transfer and the 
polydispersiry index, it is the position of the Examiner that absent evidence to the 
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contrary, the compositions being similar, if not the same, would necessarily have a 
percent transfer and polydispersity index which are similar, if not the same. 

With regard to the dependent claims, it is the position of the Examiner that 
absent evidence to the contrary, the compositions being similar, if not the same, would 
necessarily have a percent transfer and solubility which are similar, if not the same, this 
reads on instant claims 69 and 70. Anton teaches the two main blocks have glass 
transition temperatures (Tg) of -10 to 75°C and 76 to 120°C respectively (see claim 1). 
Said values encompass a plurality of values wherein the difference in (Tg) values is at 
least 10°C and block A is less than 20 and block B is greater than 40, this reads on 
instant claim 71, 74, 83, 84, and 88. When said intermediate is defined as 
AAAABBBB the (Tg) of the intermediate would necessarily be between (Tg) values of 
the A and B blocks, this reads on instant claim 72. With regard to the limitation that 
the first and second blocks are mutually incompatible, it is the position of the Examiner 
that, absent evidence to the contrary, that since the composition of Anton is similar, if 
not the same as the instant invention, that both blocks would have the same 
incompatibility with the oil component as the instant invention. Therefore, since the 
composition is similar, if not the same, absent evidence to the contrary, it is the position 
of the Examiner that the composition of Anton meets the limitation of "mutually 
incompatible" as defined in the instant specification, and therefore reads on instant 
claim 73. The weight proportions of the first (A) and second (B) repeating units in the 
copolymer can vary from 2-99% by weight of the first repeat unit to 1 -98% by weight of 
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the second repeat unit, and vice versa, wlierein it is noted that a 50/50 ratio is preferred 
(see column 5, lines 1-7 and 28-31), this reads on instant claims 75, 76, and 82. Said 
first repeating unit (A) is taught as being methyl methacrylate (see column 5, line 40- 
44), this reads on instant claims 85-86. When said polymer is defined as AAAABBBB, 
wherein AAAABBBB is an intermediate, both AAAABBBB and AAAABBBB are 
homopolymers, this reads on instant claims 87 and 91. Said second repeating unit (B) 
is taught as being hexylmethacrylate (see column 5, line 45-48), this reads on instant 
claims 89 and 90. Anton teaches that mixtures of methacrylic acid esters can be 
utilized as either block (A) or (B) (see claims 6-12), this reads on instant claims 96, 97, 
101, and 102. Anton further teaches that the composition can have a molecular weight 
of 50,000 (see column 5, lines 30-32), this reads on instant claims 104 and 105. 
There is no indication in Anton that the composition is required to be an elastomer, this 
reads on instant claim 106. Anton teaches that the copolymer is present as 3-30% of 
the composition (see column 1 1 , line 10), this reads on instant claim 107. Said 
composition comprises volatile oils, wherein said volatile oil is present in an amount of 
10-40% and can be isodecane (see column 6, lines 65-66 and column 11, lines 11-12), 
this reads on instant claims 108-110. Said composition comprises non-volatile oils, 
wherein said not volatile oil is present in an amount of 10-30% and can be a nonvolatile 
hydrocarbon (see column 7, lines 43-45 and column 11, lines 13-15), this reads on 
instant claims 111-113. The composition further comprises waxes in an amount of 1- 
30% (see column 11, lines 16-19), this reads on instant claims 114 and 115. The 
composition of Anton can further comprise pigments (see column 9, lines 28-29), this 



Application/Control Number: 10/529,264 Page 6 

Art Unit: 1611 

reads on instant claim 116, Said composition can also comprise excipients such as 
preservatives, antioxidants, vitamins, and emulsifiers (see column 11, lines 5-7), this 
reads on instant claim 117. The composition of Anton can be in the form of an 
anhydrous stick (see column 2, lines 32-34 and column 1 1 , lines 8-9), this reads on 
instant claims 118 and 119. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1 , 148 

USPQ 459 (1966), that are applied for establishing a background for determining 

obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

This application currently names joint inventors. In considering patentability of 

the claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of 

the various claims was commonly owned at the time any inventions covered therein 

were made absent any evidence to the contrary. Applicant is advised of the obligation 

under 37 CFR 1 .56 to point out the inventor and invention dates of each claim that was 
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not commonly owned at the time a later invention was made in order for the examiner to 
consider the applicability of 35 U.S.C, 103(c) and potential 35 U.S.C, 102(e), (f) or (g) 
prior art under 35 U.S.C. 103(a). 

Claims 98-100 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Anton et a! (U.S. Patent number 6,153,206) (IDS reference) in view of 
Hosotte-Filbert et al (U.S. Patent number 5,681,877) (IDS reference). 

The teachings of Anton are set forth above under the discussion of 35 U.S.C. 
102(b). 

Anton fails to directly disclose that the methyl methacrylate component can 
comprise blocks of acrylic acid. 

Hosotte-Filbert teaches a cosmetic composition for improving wettability of solid 
particles comprising a block co-polymer which comprises blocks of acrylic (or 
methacrylic) acid and methyl methacrylate (see claims 1-3), this reads on instant 
claims 98 and 99. Wherein the acrylic acid is present in an amount of less than 50% 
by weight of the copolymer of acrylic acid and methyl methacrylate (see claim 1 ), this 
reads on instant claim 100. 

It would have been obvious to one of ordinary skill in the art at the time the 
invention was made to utilize the acrylic acid blocks in the methyl methacrylate portion 
of the block copolymer of Anton. One would have been motivated to do so to allow for 
improved wetting of the cosmetic composition of Anton. There would be a reasonable 
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expectation of success in the use of acrylic acid and methyl methacrylate since Hosotte- 
Filbert teaches that said copolymer is useful in cosmetic compositions, 



Conclusion 

No claims allowed. All claims rejected. No claims objected. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to TREVOR M. LOVE whose telephone number is 
(571)270-5259. The examiner can normally be reached on Monday-Thursday 7:30- 
5:30. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Sharmila Landau can be reached on 571-272-0614. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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/Sharmila Gollamudi Landau/ 
Supervisory Patent Examiner, Art Unit 1611 



